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A Thing Called
Negligence

BY ANDREW J. MARTON

thought it would make sense to explain the
most common form of a lawsuit. It is typical-
ly called negligence. To most people, negli-
gence means that you did something below the
expected standard of care. Butitis not that simple.

To be actionable (i.e., survive as a lawsuit}, you must
meet several other elements. The generic (universal) ele-
ments are (1) that you must owe a duty of care to the injured
party; (2) that you breached the duty of care; {3} that the
breach was a direct canse of the alleged injury; and (4) that
there is in fact an injury.

The Duty of Care

The plaintiff has the burden to establish the applicable
duty of care. This generally is referred to as the “reasonable
person” standard of care. The analysis goes something like
this: What would a reasonable person under similar circum-
stances have done? The answer can actually be different
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2 Fast Oak Street Garage, Chicago
This valet parking structure, located at the
} intersection of State, Rush and Oak Streets in
Chicago's Goid Coast, conialns 322 spaces
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if you own parking property and are focking for an exit
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depending on where
the incident
occurred, so locality
is a factor. Also, in
some instances, the
minimum  standard
is established by law
via published cases,
federal, state or local
codes / statutes. In
other cases, it is
established by so-
calied experts (hired
guns) or by a jury if
there are competing
theories. My typical
game plan is to low-
er the standard of
care attributable to
my client. By doing
SO, We Can put on a
strong argument that the duty was not breached.

If you violate a law, then the duty-of-care analysis is some-
what different. In such cases, the legal principle is called “negli-
gence per se,” which means there is a rebuitable presumption that
you are negligent. This is not good, because you are no longer
innocent until proven guilty, You are now probably guilty until
proven ianocent.

What this means procedurally is that the plaintift does not
need to establish your negligent conduct — it is presurned so and it

is now your burden to show that you were not negligent. This is a
great situation for the plaintiff’s attorney. One example of such a
situation involves a bailment. In a bailment situation, all the plain-
tiff has to show is that a baikment existed and the item in you pos-
session was lost or destroyed. That may not seem like a big deal,
but T tried 4 case where a big-rig (with cargo) was stolen from a ot

Let’s assume that someone
slips on some oily substance in
a multilevel parking structure.

and the fact that my client had to show that it was not negligence
versus the plaintiff showing that we were negligent was a big
issue. (Fortunately, we successfully challenged the bailment alle-
gation and won the case.)

Breach of the Duty of Care

Once the duty is established, the next battle is whether you
breached it. You can actually win this fight with a Tittle effort. For
example, let’s assume that someone slips on some oily substance
in a walkway in a multileve! parking structure. The duty of care
would be 1 keep the area free of any such hazards. No one dis-
putes this fact. So your first impression is that things do not look
good for you.

But if you can show that you have an adequate number of

Continued on Page 52

Camplete trust—that's what customers place in your company
when they leave their cars with your parking valet or in your garage.

And you reward their trust with expert, professional service.

At Alliant Insurance Services, wiere we're known for our
specialty- insurance programs we reward our <lients’ trust, too.
Wa have a division that serves parking companies exclusively. t’s
led by one of the most experienced and knowledgeable brokers
in this area~Kathy Phillips, who represents specialty insurance
programs for all kind of parkiag operations.

So calt us today, toli-free, at 1-866-805-72735, ext. 775,
and see why we deserve your trust.
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A Thing Called Negligence

from Page 51

roving employees who do nothing but walk around and clean up
the walking surface all day long. then you have a good chance of
winning this issue. “Sweep sheets” would add credibility to your
defense as they would show the frequency of visits to the area and
reduce the jury’s natural suspicion of mantfactured facts. Add the
testimony of an expert (regarding the adequacy of your roving
staff), and you may be golden. On the fhip side, if the involved
area is subject to high traffic with people carying food, then you
may need to do maore,

Causation

Causation is an element that people gloss over. Nine out of
10 plaintiff’s attorneys assume that this element is 2 “given” and
will not put much effort into establishing it. However, { find that
many times there is a legitimate issue as 0 whether the breach of a
duty actually caused the injury in question, For exampie, 1 had a
taxi case where an elderly fare fell out of the cab as she was exit-
ing it. The issue was whether my client owed a duty of care in
opening the door for her. We argued successtully that she would
have still fallen out of the cab, so my client’s failure to open the
door for the elderly fare was not the caose of her fall. The lesson
here is {o fight hard on each element.

Damages

At this point, we are in the fourth quarter, but there 15 still time
to salvage a bad situation. The important factor here is not to lose

credibility with the jury. The concept is to legitimately argue that
the plaintiff is embellishing his or her compiaints, malingering
and/or over treating for profit. This is neither an easy nor inexpen-
sive task as it requires the testimony of a medical expert, The strat-
egy is to look for inconsistencies between the plaintiff’s testimony
and his or her medical history.

For example, doctor’s notes reflect the plaintiff’s complaints
and general progress. So we are looking for information about
whether his or her condition is improving. If the condition is
improving, then why is there more treatment or referrals to other
medical practitioners? If the condition is not improving, then why
is there continued treatment? At some point, the doctor is obligat-
ed to phase out treatment if there is no benefit. Also, if some one
is in extreme pain, you look for prescriptions and whether they
were actually filled.

The devil is in the details, and a lot of plaintiffs are too lazy or
just plain careless in whether they follow through and play the
game. You can reafly score some points if you can undermine the
plaintiff’s credibility in the eyes of the jury. 1have had jurors come
back with defense verdicts in cases where we should have paid
some money just because the jarors were upset with the plaintiff.

Conclusion

As you can see, being negligent does not necessarily mean
that you have to open up your wallet and ask “how much?” Witha
skillful attorney, you can successfully defend a less than favorable
case or reduce the valve of the injury. :

Andrew J. Marton is a partner at Millard, Holweger, Child and Marton.
He can be reached at ajmarton@millardlaw.net
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